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of the article may be declared unlawful. Bowman v. Chi. etc., R. R. Co., 
125 U. S. 465. This may discourage interstate commerce but it is not such 
regulation as is unconstitutional. Magner v. People, 97 111. 320. 

Criminal Law — Sufficiency of Indictment — Review. — People v. 
Wiechers et AL., 72 N. E. 501 (N. Y.). — Held, that an indictment, not 
objected to at the trial, nor demurred to before trial, nor objected to by 
motion in arrest of judgment, could not be attacked by appeal to the Court of 
Appeals, the offense not being a capital one, though it does not charge any 
criminal offense. Cullen, C. J., and O'Brien, J., dissenting. 

Under the N. Y. Code of Criminal Procedure demurrer lies to an indict- 
ment when the facts do not constitute a crime. People v. D'Argencour, 32 
Hun. 175 ; People v. Kane, 43 App. Div. 472. Objection may be taken at the 
trial under plea of not guilty or in arrest of judgment. People v. Davis, 56 
N. Y. 95 ; People v. Upton, 38 Hun 107. Plea of not guilty is a denial of 
every material allegation in the indictment. People v. Benjamin, 2 Park. 
Cr. 201. The fundamental defects appearing on the face of the record may 
be reviewed and corrected on appeal. The bill of exceptions enlarges the 
scope of review, but does not exclude other grounds. People v. Thompson, 
41 N. Y. 1. The defect is not cured by the verdict. People v. Davis, 4 
Park. Cr. 67. Appeal, like writ of error, brings up all questions of error in 
the indictment, verdict, or any part of the record. State v. Dark, 8 Blackf. 
526; Com. v. Thompson, 13 B. Mon 159. If there was no crime charged the 
verdict of guilty could not be broader than the charge, and consequently there 
is nothing to support the judgment. If the judgment is void a writ of habeas 
corpus would lie. U. S. v. Patterson, 29 Fed. 775 ; In re Garvey, 7 Colo. 
384; Ex parte Reynolds, 35 Tex. Cr. R. 437. 

Easements — Drainage — Surface Waters. — Davis v. Fry, 78 Pac. 180 
(Okl.). — When surface waters by natural drainage collect in a natural basin or 
depression upon the premises of a dominant tenement, and escape therefrom 
only by percolation or evaporation, forming thereby a lake or pond, permanent 
in its character, held, that the waters so collected lose the character of surface 
water, and may not, by artificial means, other than those incident to the cultiva- 
tion of the soil, be drained to the damage of a servient tenement without 
liability in damages for such act. 

When the situation of two adjoining fields is such that the water falling, 
or collected by melting snow, and the like, upon one, naturally descends upon 
the other, the owner of the lower must suffer that it be so discharged if de- 
sired by the upper owner, but the latter cannot by artificial trenches cause the 
natural mode of its being discharged to be changed to the injury of the lower 
field. Washburn, Easements, 353. Most of the decisions in various states 
are unanimous in the opinion that the owner of the upper heritage may im- 
prove his lands by mining or agricultural operations, although thereby the 
volume of water discharged upon the inferior land is increased, but that he is 
liable for damage caused by his digging ditches for purposes of draining. 
Kauffman v. Griesemer, 26 Pa. St. 407; Hogenson v. Railway Co., 31 Minn. 
224. In Hughes v. Anderson, 68 Ala. 280, it was held that the extent to 
which a proprietor may go in this way must be determined by the degree of 
comparative injury it may produce and relieve. A still more liberal decision 
was rendered in Sheehan v. Flynn, 59 Minn. 436, making simple drainage the 
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lawful right of a person, if such drainage does not unnecessarily or unreason- 
ably injure his neighbor. See also O'Brien v. City of St. Paul, 25 Minn. 355. 

Equity — Specific Performance — Contract to make a Will. — Laird et 
al. v. Vila et al., 100 N. W. 656 (Minn.). — Held, that when a party has 
legally bound himself to will his property to minor relatives in consideration 
that the beneficiaries shall assume a peculiar and domestic relation to the 
promisor, and render him services of a character to make it impossible to 
estimate their value by any pecuniary standard, and the agreement is executed 
on behalf of the promisee and beneficiaries, a specific performance of the 
contract will be decreed. 

A person may make a valid contract to devise his lands in a particular 
way. Parsell v. Siryker, 41 N. Y. 480; East v. Solihite, 72 N. C. 562. And 
specific performance on such contracts may be had. Burns v. Smith, 21 Mont. 
251 ; Johnson v. Hubbell, 10 N. J. Eq. 332. Especially is this so where through 
trust in the agreement improvements have been put upon the land. Harman 
v. Harman, 70 Fed. 894; Erwin v. Erwin, 139 N. Y. 616. And it may be 
the same even though the contract be parol. Brown v. Sutton, 129 U. S. 238; 
Walters v. Walters, 132 111. 467; contra, Morgan v. Tillet, 55 N. C. 39. 
There are cases almost identical with the one under discussion. Sharkey v. 
McDermott, 91 Mo. 647; Codine v. Kidd, 64 Hun 585. A few jurisdictions 
do not follow the general rule. Stafford v. Bartholomew, 2 Ind. 153; 
Hazel ton v. Reed, 46 Kan. 73. And even Illinois has held that such an agree- 
ment cannot be specifically enforced on account of injustice to the heirs. 
Woods v. Evans, 113 111. 186. 

Fixtures — Oil Lease — Removal on Default. — Gartlan et al. V. Hick- 
man, 49 S. E. 14 (W. Va.). — Engines, oil-well rig, tanks, pipes, etc., were 
placed on land under a lease, in which it was agreed that lessees should have 
the privilege of removing them at any time. The lease was forfeited and 
terminated for non-payment of rental. Held, that the machinery did not be- 
come part of the realty. 

There is a difference of opinion as to cases parallel to the above where 
there was no agreement for removal. Roseville A. Min. Co. et. al. v. Iowa 
Gulch Min. Co., 15 Colo. 29; Conrad v. Saginaw Min. Co., 54 Mich. 249; 
Heffner v. Lewis, 73 Pa. St. 302. The agreement between the parties to con- 
sider what might be realty as personalty will be enforced. Fratt v. Whittier, 
58 Cal. 126; Hunt -v. Bay State Iron Co., 97 Mass. 279. Agreements could 
not effect the rights of bona fide purchasers. Roswand v. Anderson, 33 Kan- 
264; Bartholomew v. Hamilton, 105 Mass. 239. Nor is an agreement con- 
clusive if serious damage would result to the freehold by their removal. Ford 
v. Cobb, 20 N. Y. 344; Sword v. Low, 122 111. 487. Abandonment of the 
premises before the expiration of the lease is not waiver of the right to remove 
fixtures where they were placed on the land with the intention of removing. 
Conde v. Lee, 171 N. Y. 662. Chattels placed on agricultural lands, to become 
fixtures, must be germane to farming purposes. Perkins v. Swank, 43 Mass. 
349; Mcjunken v. Dupree, 44 Tex. 500. 

Guaranty — Construction. — McAfee v. Wyckoff, 89 N. Y. Supp. 996. — 
Held, that a guaranty of payment by a vendee for goods to be manufactured 
by the vendor "as per contract," extended only to the price of goods actually 
delivered and was not a guaranty for breach of contract. 



